
STATE OF NEW YORK

STATE TAX COMIIISSION

In the Matter of the PetitLon
of

Aero Mayf l-ower Transit  Co.,  Inc.

for RedetermLnation of a DeflcLency or Revl-slon
of a Determlnatlon or Refund of ll lghway Use Tax
under Art ic le(s) 2L of the Tax Law for the
Per iod  October  31 ,  L978 -  June 30 ,  L982.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. snay, being duly sworn, deposes and says that
he/she ls an enployee of the State Tax CornmissLon, that he/she ls over 18 years
of ager and that on the 25th day of May, 1987, he/she served the wlthin not lce
of Decision by cert l f ied mai l  upon Aero Mayf lower Translt  co.,  rnc. the
Petltloner in the wl-thln proceedlng, by encloslng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Aero Mayflower
P . O .  B o x  1 0 7 8
Indianapol ls,

Trans i t  Co. ,  Inc .

rN 46206

and by depositLng same enclosed in a postpald properly addressed wrapper ln a
post off lce under the exclusive care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says that the said addressee is the petitLoner
hereln and that the address set forth on sald $rrapper ls the last known address
of the pet l t loner.

Sworn to before ne this
26 th  day  o f  May,  1987.

to adnlnister oaths
pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Aero Mayf lower Transit  Co.,  Inc.

for Redeterminatlon of a Deficlency or Revlslon
of a Deteruinatlon or Refund of Highway Use Tax
under Art ic le(s) 2L of the Tax Law for the
Per tod  October  31 ,  1978 -  June 30 ,  L982.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an eruployee of the State Tax Commisslon, that he/she is over 18 years
of ager aod that on the 26th day of May, L987, he served the wlthin not lce of
Decision by cert l f led roal l  upon Fred B. Wander, the representat lve of the
pet i t ioner ln the withln proceeding, by enelosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Fred B. Wander
0 fConne11 & Aronowi tz ,  P .C.
1 0 0  S r a r e  S r .
Albany, NY L2207

and by deposltLng saae enclosed in a postpald properly addressed wrapper Ln a
post off ice under the exclusive care and custody of the Unlted States Postal
Servtce wlthln the State of New York.

That deponent further says that the sald addressee ls the representattve
of the petitloner herein and that the address set forth on sald wrapper is the
last known address of the representat lve of the pet l t loner.

Sworn to before
26th d.ay of May,

me this
1 9 8 7 .*?

pursuant to Tax Law section 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E I , T  Y  O R K  L 2 2 2 7

May 26, 1987

Aero Mayf lower Transit  Co.,  Inc.
P . O .  B o x  1 0 7 8
Indlanapol is,  IN 46206

Gent.lemen:

Please take not ice of the Decision of the State Tax Cornrnission enclosed
herewith.

You have now exhausted your rlght of revLew at the admLnlstratlve level.
Pursuant to sect lon(s) 510 of the Tax Law, a proceedLng Ln court  to revlew an
adverse declsion by the State Tax Commisslon may be lnstltuted only under
Artlcle 78 of the CLvl1 Practice Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany County, wlthln 30 days fron the
date of thl-s notLce.

Inqulries concernlng the couputation of tax due or refund allowed in accordance
wl-th thls decision may be addressed to:

NYS Dept. Taxatlon and Finance
Audit Evaluatlon Bureau
Assessment Revlew Unlt
Bui lding / /9,  State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs RepresentatLve

Petl t ioner I  s Representat lve:
Fred B. Wander
OfConne l l  &  Aronowi tz ,  P .C.
1 0 0  S t a t e  S t .
Albany, NY 12207



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

AERO MAYFLOWER TMNSIT CO. , INC.

for RevLslon of a Determination or for Refund
of ll ighway Use Tax under Article 2l of the Tax
Law for the Period October 31, 1978 through
June 30 ,  L982.

DECISION

Pet i t loner ,  Aero  Mayf lower  Trans i t  Co. ,  Inc . ,  P .0 .  Box  1078,  Ind lanapo l is '

Indiana 46206, f l led a pet l t ion for revlsion of a determinatton or for refund

of hlghway use tax under Art ic le 2I of  the Tax Law for the perlod October 31,

1978 th rough June 30 ,  1982 (F l le  No.  4L364) .

A hearing was held before Tlmothy J.  Alston, t lear ing Off lcer '  at  the

off lces of the State Tax Commlsslon, Bul lding l l9,  W. Averel l  Harr iman State

Of f l ce  Campus,  A lbany ,  New York ,  on  August  7 ,  1986 a t  10 :45  A.M. ,  w i th  a l l

br iefs to be subrnl t ted by Deceruber 1, 19B6. Pet i t ioner appeared by OrConnel l

and Aronowltz,  P.C. (Fred B. Wander, Esq.,  of  counsel) .  The Audlt  Divis lon

appeared by  John P.  Dugan,  Esq. ,  (Arno ld  M.  G lass ,  Ese. ,  o f  counse l ) .

ISSUES

I. Whether the Audit Divlslon properly denied exemptlon from lmposltlon

of truck ml leage tax f .ot  ml leage lncurred by certaln vehlcles used by pet l t ionerrs

electronlcs dlvis ion.

II. tr{hether the Audit Dlvlsion properly determlned that certain of peti-

tlonerts shLpments, otherwLse exempt from truck nlleage tax, were "contaml.nated"

by a nonexempt shLpment by the saoe vehlcular unlt durLng a partlcular calendar

uoonth thereby rendertng such shlpments subject to tax.
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I I I .  I f  so, whether the Audlt  Dlvis lonts methodology Ln deternlning the

percentage of contaml-nated rnt les travel led by pet i t ionerts new products di .v is lon

was proPer.

IV. Whether the Audlt  Dlvls ion properly disal lowed pet l t ioner credlt

against fuel  use tax for certaln purchases nade by pet i t lonerrs agent,  I {arners

Motor  Express ,  Inc .

FINDINGS OF FACT

l .  0n November 23, 1982, fol lowing an audlt ,  the Audtt  DlvlsLon Lssued

assessments of unpaid truck mi leage tax and unpald fuel  use tax, plus interest '

to  pe t i t ioner ,  Aero  Mayf lower  Trans i t  Co. ,  Inc . ,  fo r  the  per lod  October  31 ,

1978 through June 30, L982. Subsequent to the issuance of the assessuents'  the

Audlt  Divis ion revised the amount of tax assessed as fol lows:

Tax Revised Tax Due

Truck Mileage
Fuel Use Tax

$ 1 9 , 1 6 1 . 0 0
$ 1 0 , 7 8 1 . 6 5

2. At al l  t imes relevant herei .n,  pet i t ioner was ln the buslness of

t , ransport ing both household goods and non-household goods, separat ing l ts

operat ions lnto three divis lons: household goods, electronics goods, and new

products. Pet l t ioner considered i ts household goods and electronlcs goods

shlpments exeupt fronn the lmposition of truck rnileage tax and therefore reported

only the nlleage lncurred on its new products shipment,s on lts truck mlleage

tax returns for the period at lssue.

3. Pet i t ioner f l led quarter ly truck nl leage tax and fuel use tax returns

for  the  per tod  October  31 ,  1978 th rough September  30 ,  1981.  Pet i t loner  subsequent ly

f l led uonthly.

4. On audit  for t ruck rni leage tax purposes, the Audlt  Dlvls ion, wlth

pet i tLoner 's  consent ,  used the  per lod  Apr l l  1 ,  1981 th rough June 30 '  1981 as  a
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test per lod to revtew pet i t lonerts records. Thls revlew revealed that pet l t loner

had underreported ur l leage for thls period by 10.8 percent,  Thls error rate was

projected over the audit  per lod to arr lve at total  addlt lonal nonexempt ml les

fo r  pe t i t ioner ts  new produc ts  d iv lsLon.  Of  th is  e r ro r  ra te ,  6 .6  percent  was

based upon a f lnding of short  mi les and erroneous routLng ln petLt ionerts

records; that is,  the reported mi leage for certain tr ips was insuff ic lent to

cover the point- to-point distance for Ehat tr ip.  Thls port ion of the error

rate was conceded at hearing by pet l t loner.

5. The remalnlng 4.2 percent of the error rate was premised upon the

Audlt  Divis ionrs assert lon that pet i t loner had lmproperly fal led to report

total  nl leage for vehicles which had transported both new produets and household

goods. Specif ical ly,  with respect to such vehlclesr pet l t loner reported only

the nl leage incurred as a result  of  the movement of new products. The Audit

Divlston maintained that a vehicle whlch moved a (taxable) new products shlpnent

was "contamlnated" for the calendar month durtng whlch the new products shlpuent

occurred, thereby precluding exemption for household goods shipments transported

by the same vehl-cle during the same calendar month.

6. Al though the Audlt  Divis lon took the posit ion that vehlcles taklng

nonexempt loads were "contaminated" for truck nlleage tax purposes for one

calendar month, the 4.2 percent error rate was calculated on a quarter ly basLs.

Vehieles whlch hauled nonexempt goods were therefore "contaminated'r for audlt

purposes for three months. No evldence was presented as to the effeet of  the

use of the three nonth perlod on the audit  results.

7. The Audlt  Divis ion subsequent ly revLewed movements of pet i t ionerrs

electronlcs products divis lon. Pet l t ioner agreed to the use of May 1981 as a

test per iod. The Audlt  DivlsLon found some 19 electronlcs products dlvlston
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oovements among those reviewed which it deternined to be taxable. These 19

movements resulted ln 6r051 nonexenpt mi les of the l3B,46L total  New York ni les

traveled ln May l98l  by electronLcs dlvls lon vehicles, whLchr in turn, resulted

in the Audit  Divls l-on's appl lcat lon of a 4.37 percent error rate whlch was

appl ied to t ,he total  New York ni leage Lncurred by eleetronlcs products divls lon

vehlcles throughout the audlt  per iod. Thls calculat ion resulted 1n a f indlng

of 3341361 nonexempt electronics divis lon ml les throughout the audlc period.

Addit lonal ly,  the Audit  Divls ion applted the 6.6 percent error rate for short

mi les and erroneous rout lng whlch had been calculated wlth respect to nert

products shlpments (Flndlng of Fact "4") to the nonexempt electronic divis lon

nLles to determine total  addLt lonal electronlcs divis lon mi les.

8. The Audlt  Divls ion then total led the addit ional nonexempt new products

rnt les and the total  addlt lonal electronlcs divls ion mi les per report ing perlod'

and calculated the addlt lonal t ruck ml leage tax asserted due herein. Pet l t loner

dLd not take lssue with the tax rat,es appl led by the Audit  Dlvtslon ln i ts

calculat lons.

9. The 19 elect.ronic divisLon movements whlch were determlned to be

nonexempt by the Audit Divisl-on vrere as f ollows:

Shlpnent No. DescrlpElon

(a) F-0287-4024 Cabinets sold by Honeywel l '
H-0287-4025 a computer company.

(b) A-0484-2045 CarpetLng used ln connect ion
wlth a trade show.

(c) A-0484-2047 Control  panel for a computer
sys tem.
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(d) K-0999-2207 Tables shlpped by desLgner for
J-0999-2076 Wang Laborator les'  use in
I I-0999-f953 connect ion l t l th pr inters also
I-0999-2011 manufactured by tr ' Iang.
J -099 9- r  903
D-0999-208L
H - 0 9 9 9 - 1 5 5 8

(e) K-0999-2I94 Custom made stalnless steel
gallery untt for AlmRAK.

(f)  J-0999-L777 l^Iater f low control  panel to be
used by Kentucky Power Conpany.
Contalns electr lcal  parts.

(g) K-0287-4L79 Racks for computer systeos.
8-0287 -432r
c -0287-428L

(h) H-0287-4287 CabLnets for use wlth a
computer systen.

( i )  G-0287-4206 Conputer cablnet and pr lnter.

( j )  H-0287-4340 CompuLer racks and pr lnters.

10. Regarding the movements set forth above, the Audlt  Dlvis ion acknowledged

that the movements descr lbed ln Flndlngs of Fact "9(1)" and "( j )"  would be

exempt novenents except that such movements were by the same vehlcle which

transported the movement descr lbed Ln "9(h)",  whlch was deteruLned taxable by

the Audit  Dlvls ion. The "9( l-) ' r  and "( j )"  movements were thus contamlnated by

the  "9 (h) "  movement .

1I.  WLth respect to al l  movements by petLt loner,  the shipper determlned

the type of handl lng to be accorded each movenent.  In each movenent l lsted

above, the shlpper chose speclal ized handl ing and the shlpnent was classi f led

under sect ion 2 of TatLtt  404-A of the Interstate Commerce Commlssion. Pet l t loner

charged a signi f lcant ly higher rate for special lzed handl lng movements, and in

return provLded greater care 1n handl lng the shipped i tems.
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L2. Al l  of  the movements dlscussed above were shlpped pursuant to the

terms of Tarl f f  No.404-A, as pronulgated by the Interstate Commerce Commisslon.

Thls tar l f f  set the rates to be charged for the shipments and also set forth

the fol lowing def ini t ion of I 'household goods" for purposes of Tarl f f  No. 404-4:

"[S]pecify lng art ic les whlch because of their  unusual
nature or value require speciallzed handllng and equlpment
usually enployed ln rnoving household goods, CONSISTING
SOLELY OF-

(1) TABULATING MACIIINES, INCLUDING SUCII AUXILIARY MACHINES
OR COMPONENT PARTS AS ARE NECESSARY TO TIIE PERFORMANCE OF A
COMPLETE TABULATING PROCESS, INCLUDING PUNCHES, SORTERS,
COMPUTERS, VERIFIERS, COLLATORS, REPRODUCERS, INTERPRETERS,
MULTIPLIERS, WIRING UNITS, AND CONTROL PAIIELS AND SPARE
P A R T S  T H E R E F O R , . . .

(2) RADIO AND TELEVISION TRANSMISSION, RECEIVING AND
RECORDING EQUIPMENT, ELECTRON MICROSCOPE EQUIPMENT AND
COMPONENT PARTS THEREFOR... . I '

13. Thls def lnLt ion was also used by the Audit  Dlvis i .on in determlning the

taxabl l l ty of  the vartous movements.

14. The Audit  Dlvis lon also audLted pet l t lonerts fuel  use tax reEurns for

the period at lssue with the second quarter of 1981 agaLn being the agreed test

perlod. The Audit  Dlvls ion ut i l lzed the audited ni les determined ln the manner

set forth ln Findlngs of Fact "4",  t tTtt  and "B" and dlvided chls total  ni leage

f lgure by the mi les per gal lon amounts suppl led by pet l t loner to determine New

York gal, lons of gasolLne purchased. Thls amount,  was then reduced by 27.82

percent based upon the dlsal lowance of credit  for fuel  recelpts in the name of

Warners Motor Express, Inc. of  Red Lton, Pennsylvania. The 27.82 percent

reduct ion was then appl led throughout the audit  per lod.

15. Warners was an excluslve agent of pet l t ioner durlng the perlod at

issue and had no operat lng authorl ty in New York subsequent to 1979.
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16. on audl-t, the Warners fuel purchase lnvolces were examlned by the

Audit  Divls ion. The invoices were of the type used for credit  card purchases.

Pet,ltioner contended that the purchases themselves were made Ln cash by Warners

Motor Express. The Audlt  Divls lon contended that the purchases at lssue were

cred i t  card  purchases .

17. None of the disputed l,Iarners Motor Express invoices were lntroduced

into the record.

18. Pet l t ioner conceded that the fuel  recelpts in Warners t  name were ln

error,  but contended that the denial  of  credLc for such purchases was nonetheless

lmproper becauser pett t ioner argued, l t  had conpi led wlth che recordkeeplng

requlrements set for lh ln the relevant regulat ions. Al ternat lvely,  Pet i t loner

contended that the disputed fuel  reeelpts were an lsolated occurrence and that

i t  was therefore improper to project thls error over the ent lre audlt  per lod.

CONCLUSIONS OF LAW

A. That sect lon 504.5 of the Tax Law exempts from the hlghway use tax

lmposed pursuant to sect lon 503 of the Tax Law any vehlcular uni t :

' rUsed exclusively 1n the transportat lon of household goods
(as def ined by the commlssioner of t ransportat ion of this
state or the interscate commerce commlsston) by a carr ler
under authori ty of the commissloner of t ransportat lon of
thls state or of the lnterstate commerce commLsslon".

B. That the def lni t ion of "household goods" for purposes of Tarl f f  No.

404-L (Flndlng of Fact l t lzt t )  is based upon a report  of  the Interstate Conmerce

Commission in Pract lces of Motor Common Carr lers of Household Goods (17 MCC

467) and ls substant lal ly s ini lar to the def ini t lon of household goods set

fo r th  ln  49  USC S 10102(a)  (11)  (C) .  The In te rs ta te  Commerce Conmiss lon 's

report ,  ln dlscussing the proposed "household goods" def inl t ion" stated the

fol lowlng:
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,,""" " " ll,':::il: Jil':l:':::":i.:::ll:"":1";:1!li3,i"l""u"
only, we do not intend to authotLze the unrestrl-cted
transportat lon of a wide var iety of commodlt l -es whLch do
not by thelr nature require the speciaLLzed service rendered
by household-goods carr lers.  I t  ls not intended, for
example' to permlt the transportation of new furnlture from
factory to store in competl t lon with connon carr lers of
that cornmodlty.  On the other hand, the transportat lon of
ob jec ts  o f  a r t ,  uuseum p leces ,  cer ta in  types  o f  d isp lays
and exhibLts, and other unusual objects,  regardless of the
ident i ty of the consignee and consignor,  ls properly a part
of the servlces of these carr lers.  Such art lc les, because
of thelr  hlgh value, suscept lbi l l ty to damage, or unique
deslgn, do not lend thenselves readl ly to ordinary motor-
carr ler t ransportat lon but requlre the speclal  care and
handllng whtch the household-goods carrler ls quall.fied and

. equipped to give. In draft lng the prescr lbed def lnl t ion we
have tr led to preserve the lnherent dl f ference which exlsts
between the household-goods carrier and the common carrier
o f  genera l  o r  spec la l  commodl t les"  (17  MCC 467,  474) .

I t  1s thus clear that ln order to qual l fy for the exemptlon set forth ln

sect ion 504.5, pet i tLoner nust show that the shlpments in dlspute (as set forth

ln Findlng of Fact ' r9") requlred the special ized care provided by the mover of

household goods.

C. That of the 19 electronlc dlvls ion shipments at issuer pet l t ioner has

establ ished l ts ent i t lement to exemption for the shlpments set forth ln Flndings

o f  F a c t  " 9 ( c ) "  a n d  " 9 ( f ) " .

D. That as to the rematning electronics dlvls ion shLpments at lssue,

pet l t ioner has fat led to establ lsh l ts ent l - t lement to exemptlon. Speclf ical ly,

pet l t ioner fai led to show wlth any degree of speclf ic l ty how or why these

ar t i c les  requ l red  spec ia l i zed  care .

E. That the use of a one month contaminat ion period to determine whether

a vehicular uni t  was used "excluslvelyt t  in the transportat ion of household

goods (Flndlng of Fact r tsfr)  was ln al1 respects reasonable and wlthln the

meaning and lntent of  sect lon 504.5 of the Tax Law. I t  ls noted that this
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Lnterpretation is consistent with the treatment accorded farm vehicles and

vehicles transporclng nal l  (see 20 NYCRR 47L.4, 471.5).  I t  ls further noted

that, although the Audit Dlvlslon utilized a three month perLod to calculate

the 'rcontamination" of petitLoner's new products vehlcLes haullng household

goods, such methodology was not lmproper. In calculating this portlon of the

error rate, the Audlt DlvLston added the miles travelled by contaminated

vehl-cles for the three month period, but lt also added the total niles travelled

by new products divislon vehlcles for the same quarter. The resultlng error

rate therefore reasonably reflected the ratlo between contauinated and total

mlles travelled by new products vehlcles throughout the audlt perlod.

F. That subdlvls lon 3 of sect lon 503-a of the Tax Law provldes for a

credlt  agalnst the tax i rnposed by subdivls ion 1 of sect lon 503-a (" fuel  use

tax"),  and further provides:

"Each carrler claimlng such credit components shall furnLsh
to the tax commission such evLdence of Paynent of such
taxes as l t  may require."

c. That 20 NYCRR 493.3 delineates the following fuel purchase records to

be maLntalned by a carr ler under Art ic le 21:

"(a) Fuel purchases shal l  be evidenced by the or iginal
lnvolce of such purchasesr €xcept that charge purchases
l-ncludlng credLt card purchases, sha1l be evidenced by
dupllcate lnvoices in the naue of the person fil lng the
fuel use tax return, together with an or lglnal  per lodlc
statement of purchases.

(b) Such Lnvolces shall show the name and address of the
vendorr o&rne and address of purchaser or llcensee, ldentl-
flcation of the power unit of the vehlcle by cornpany unit
number or by state and number of motor vehlcle reglstratlon'
name of produet,  retai l  pr lce of each gal lon of the product '
state of purchase, Federal ,  State and loca1 excise and
sales tax charged, number of gal lons, date of sale and
slgnature of purchaser.  Involces for sales made out to
tcash '  w l l l  no t  be  accepted . "
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H. That pet l t ioner has fal led to estabt ish l ts ent l t lement to Tax Law $

503-a(3) credlt  with respect to the fuel  purchases ruade by Warners Motor

Express, Inc. Assumlng, arguendo, that cash purchases by Warners would be

ent l t led to the credlt ,  pet i t loner has fal led to establLsh that the purchases

in questton were, in fact,  made in cash. I t  ls noted that none of the dlsputed

invoices were lntroduced into the record. Moreover, although lt was establLshed

that l,,Iarners was an exclusive agent of petlttoner, no evidence was received as

to the nature of the agency relat lonshlp between the two. Specif lcal ly '  whl le

l t  ls apparent that the purehases were made for pet l t ioner 's benef i t ,  Pet l t loner

has failed to establish that lt had paid Warners for the dlsputed gasollne and

the taxes lmposed thereon. Absent such proof,  pet l t loner Ls not ent i t led to

the claimed credit  (Tax Law $ 503-a[3]) .  Addlt lonal ly,  pet i t ioner has fal led to

sustain lts burden of proof to show that the Warners purchases were an lsoLated

occurrence and thus lmproperly projected over the audit perlod.

T .  That  the  pe t i t ion  o f  Aero  Mayf lower  Trans l t  Co. ,  Inc . , l s  g ran ted  to

the extent indlcated ln Conclusion of Law "Crr; that the Audlt Dlvlslon ls

dlrected to adjust the assessments of unpald truck mlleage tax and fuel use tax

in accordance therewlth; and, except as so granted, the petLtLon ls ln al l

other respects denied.

DATED: Albany, New York

MAY 2 6 1gS7

STATE TAX COMMISSION

G
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